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The Right to Treatment
An Edztor's Introductzon to Treating
the Mentally Ill*
The theory of a "right to treatment" was first presented to the public
in 1960 by the lawyer-physician Morton Birnbaum.' Dr. Birnbaum s
advocacy of a right to treatment for inmates of public mental institutions is founded upon a sociomedical basis, 2 and upon the constitutional
basis of due process of law-a mentally ill person should not be deprived of his liberty in a mental institution if he is not receiving adequate treatment for his illness. Dr. Birnbaum noted that most inmates
do not receive adequate treatment, and that to date, only two courts
have explicitly recognized such a right. 4 Only Pennsylvania has considered, to any important degree, legislation in this field. 5 The Draconian
laws persist.
On the assumption that the nascent right will come to be recognized
more widely by the courts and the legislatures, Birnbaum set upon the
task of presenting some of the problems likely to evolve as the right to
treatment gains acceptance. 6 Birnbaum s particular concern is to give
the slippery notion of "adequate treatment" its proper perimeters. His
standard is based on the very practical-to achieve a workable scheme
through a simply administered set of objectwe standards. The standards
are to be applied on a macro-scale by observing the institution as a
whole rather than observing and calculating the particular therapy received by each individual litigant. According to Birnbaum s analysis,
this latter approach would evoke more problems than it would solve.
Professor Twerski's article follows certain views presented at the November 11, 1970
symposium sponsored by the Mayview State Hospital. Participating in the symposium were
Mr. Harry N. Dorsey, Executive Director of the Western Psychiatric Institute and Clinic;
State Representative James A. Conners, Jr., Joseph Adlerstein, M.D., S. Phillip Laucks, M.D.,
and the author of this critique, Professor Aaron Twerski. The subject of the symposium
was the rights of hospitalized patients to adequate treatment. The article also responds to
Furman and Conners, The Pennsylvania Experiment in Due Process, 8 DUQUESNE L. REv.
32 (1969), and to the symposium in 57 GEO. L.J. 752 (1969), particularly to Birnbaum's
article therein.
1. Birnbaum, The Right to Treatment, 46 A.B.A.J. 499 (1960).
2. Birnbaum, Some Comments on "The Right to Treatment, 13 ARcmivEs GEN.
PSYCHIATRY 34 (1965).
3. Birnbaum, A Rationale For The Right, 57 Gao. L.J. 752 (1969).
4. Rouse v. Cameron, 373 F.2d 451 (1966); Nason v. Superintendent of Bridgewater
State Hospital, 233 N.E.2d 908 (Mass. 1968).
5. S.B. 1274 & H.B. 2118, Pa. Gen. Assembly, 1968 Sess.
6. Supra note 3.
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Treating the Mentally Ill
By compelling hospital staffs to spend long periods of time attending
hearings to determine the adequacy of each individual's therapy, antitherapeutic effects would result. More simply, from a practical and
procedural standpoint, it is difficult to administer.
To achieve the objective evaluation of "adequate treatment," Birnbaum advocates a quantitative approach. Public mental institutions
are to be equipped with a minimum ratio of physicians to inmates, the
numerical standards to be determined by the American Psychiatric Association. The number of patient-doctor consultations also is to be regulated on the macro-scale of the institution as a whole.
The goal of the quantitative determination is to set the minimum
standards of public mental institutions as high as those required for
general hospitals with accredited psychiatric facilities. With this quantitative approach, the more difficult problems evinced by a right to
treatment might be remedied before the courts begin to haggle over
terms of definition. In a habeas corpus proceeding in which an inmate
might allege inadequate care and treatment, the institution director
would merely be requested to submit pro forma evidence setting forth
the institution had met
this quantitative data. A statistical showing that
7
litigation.
the
end
would
the APA standards
7. This introduction does not purport to give an "easy-do-it" instruction into Dr.
Birnbaum's thesis-his thoughts are somewhat more developed to be sure. Rather, it is
intended to give an objective view of the essentials of his thesis and to state them in their
own light, without a fore-knowledge of Professor Twerski's views. [Article Editor]
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